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Before proceeding to the core of subject matter, we must first provide the definition of the terms 
employed and establish the connection between victims of human trafficking and refugees. Also, 
we need to mention that in the interest of a good approach of this subject, we will also take into 
consideration some international instruments like the 1951 Convention1 of refugees or Anti 
Trafficking protocol2 that may also be applicable to European States.  

As such, while all victims of trafficking are subject to grave abuses of their human rights, not every 
victim will qualify for international refugee protection. In order to be recognized as a refugee 
according to the 1951 Convention, an individual who has been trafficked must meet all the 
requirements of the 1951 Convention Relating to the Status of Refugees and/or its 1967 Protocol. 
Victims of trafficking who do not meet the criteria of the 1951 Convention but are nevertheless 
in need of international protection may qualify for complementary forms of protection based on 

                                                           
1 UN General Assembly, Convention Relating to the Status of Refugees, 28 July 1951, United Nations, Treaty Series, 
vol. 189, p. 137. 
2 Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women and Children, supplementing 
the United Nations Convention against Transnational Organized Crime, Adopted and opened for signature, 
ratification and accession by General Assembly resolution 55/25 of 15 November 2000 
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non-refoulement3 obligations under international human rights law or the national law of the 
country in which they are in.  

As article 5 of the 1951 Geneva Convention states, Nothing in this Convention shall be deemed to 
impair any rights and benefits granted by a Contracting State to refugees apart from this 
Convention, thus, the protection offered by the Convention was meant only to impose a 
minimum to which the states may add their own regime offering a greater protection to the 
refugees through particular legal documents. In Europe, the particular regime of the refugees 
was customized through the adoption and enforcement of such legal documents as the European 
Convention of Human Rights (ECHR)4, the Charter of Fundamental Rights of the European Union5, 
the Treaty of the European Union and the Treaty of the Functioning of the European Union6 and 
through the Common European Asylum System (CEAS) including a set of directives and 
regulations adopted in this field (The revised Asylum Procedures Directive7, The revised 
Reception Conditions Directive8, The revised Qualification Directive9, The revised Dublin 
Regulation10,  The revised EURODAC Regulation11 ).  

The Directive 2011/95/EU (Qualification Directive) of the European Parliament and of the Council 
of 13 December 2011 on standards for the qualification of third-country nationals or stateless 
persons as beneficiaries of international protection, for a uniform status for refugees or for 
persons eligible for subsidiary protection, and for the content of the protection granted, also 
refers to the definition provided by the Geneva Convention of 1951 in its article 9: 

In order to be regarded as an act of persecution within the meaning of Article 1(A) of the Geneva 
Convention, an act must: 

                                                           
3 As a core principle of international refugee law, it provides that no one shall expel or return (“refouler”) a refugee 
against his or her will, in any manner whatsoever, to a territory where he or she fears threats to life or freedom 
4 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as 
amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5 
5 European Union, Charter of Fundamental Rights of the European Union, 26 October 2012, 2012/C 326/02 
6 European Union, Treaty on European Union (Consolidated Version), Treaty of Maastricht, 7 February 1992, Official 

Journal of the European Communities C 325/5; 24 December 2002 
7 Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for 
granting and withdrawing international protection (recast), 29 June 2013, OJ L. 180/60 -180/95; 29.6.2013 
8 Directive 2013/33/EU of the European Parliament and Council of 26 June 2013 laying down standards for the 
reception of applicants for international protection (recast), 29 June 2013, OJ L. 180/96 -105/32; 29.6.2013, 
9 Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards for the 
qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform 
status for refugees or for persons eligible for subsidiary protection, and for the content of the protection granted 
(recast), 20 December 2011, OJ L. 337/9-337/26; 20.12.2011, 
10 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the 
criteria and mechanisms for determining the Member State responsible for examining an application for 
international protection lodged in one of the Member States by a third-country national or a stateless person 
(recast), 29 June 2013, OJ L. 180/31-180/59; 29.6.2013 
11 Council Regulation (EC) No 2725/2000 of 11 December 2000 Concerning the Establishment of 'Eurodac' for the 
Comparison of Fingerprints for the Effective Application of the Dublin Convention, 11 December 2000, OJ L 316; 15 
December 2000, pp.1-10 
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(a) be sufficiently serious by its nature or repetition as to constitute a severe violation of basic 
human rights, in particular the rights from which derogation cannot be made under Article 
15(2) of the European Convention for the Protection of Human Rights and Fundamental 
Freedoms; or 

(b) be an accumulation of various measures, including violations of human rights which is 
sufficiently severe as to affect an individual in a similar manner as mentioned in point (a). 

 

As we already proved, there is a clear link between the refugee phenomenon and trafficking in 
persons. While it is true that trafficking victims are not always refugees and, according to the 
legal definition, victims do not need to be physically moved to be considered as having been 
trafficked, refugees escaping from conflict and persecution are particularly vulnerable to being 
trafficked. Refugees are especially vulnerable as they typically find themselves desperate 
situations and this leads to a situation where crime organizations take advantage of them through 
human trafficking. In addition, legal assistance proves particularly important in addressing the 
needs of foreign victims who are not familiar with laws, rights, and procedures in the country to 
which they were trafficked. Furthermore, the laws of other countries are not easily understood 
by refugees that do not obviously have legal background and especially for refugees/persons 
seeking asylum that do not speak the language of the country they find themselves in. 

Legal assistance helps trafficking victims know their rights, obtain key information and weight the 
options that are available to them. Why is it important for the victims of human trafficking to 
benefit from legal assistance? In what circumstances this legal assistance proves to be useful? 

 Legal rights. Victims should know their legal rights, status, and the legal process in which 
proceedings will take place. They should know how to access services that they may be 
entitled to, such as interpretation during hearings, trials, etc, medical care, housing, 
education, etc. 

 Immigration law and immigration proceedings. If the trafficked victims are also refugees 
and thus do not have proper documentation, in addition, assistance is needed in obtaining 
it.  

 Criminal law. Victims should not be punished for unlawful acts committed as a direct 
result of being trafficked and they might need legal assistance if arrested or detained in 
the course of rescue. Victims should also have access to legal advice regarding criminal 
proceedings related to their case.  

 Civil law. Victims should be aware of the compensation schemes through a civil claim for 
damages against perpetrators or others responsible. 

 Child victims. Trafficking victims under 18 should have access to legal representation and 
counselling in all circumstances taking into account their vulnerability.  
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However, there are only few provisions on legal assistance that can be found in the European 
framework addressing both issues of human trafficking victims and refugees. 

In addition, the Council Directive 2004/81/EC of 29 April 2004 on the residence permit issued to 
third-country nationals who are victims of trafficking in human beings or who have been the 
subject of an action to facilitate illegal immigration, who cooperate with the competent 
authorities stipulates at its Article 7.4 that: “Member States may provide the third-country 
nationals concerned with free legal aid, if established and under the conditions set by national 
law”. As we can see, the Directive does not establish a positive obligation upon states to provide 
free legal aid, but implies through the wording “may” only a possibility. What is more, it does not 
say what the free legal aid should comprise and leaves this issue to the margin of appreciation of 
states. 

Moving on, the Directive 2011/36/EU of the European Parliament and of the Council of 5 April 
2011 on preventing and combating trafficking in human beings and protecting its victims provides 
us with a clearer approach with regard to legal assistance. Directive 2011/36/EU is the 
fundamental EU legislative act addressing trafficking in human beings. It establishes complex and 
strong provisions on victim's protection, assistance and support, but also on prevention and 
prosecution of the crime. 

 Thus, article 12 (2) states that: “Member States shall ensure that victims of trafficking in human 
beings have access without delay to legal counselling, and, in accordance with the role of victims 
in the relevant justice system, to legal representation, including for the purpose of claiming 
compensation. Legal counselling and legal representation shall be free of charge where the victim 
does not have sufficient financial resources”. We may notice that in the view of this Directive legal 
assistance implies both legal counselling and legal representation, which proves to be extremely 
useful for the victims of human trafficking taking into account that some of them decide not to 
go to court at a first stance. What is more, compared to the wording “may” from the Directive 
2004/81/EC, the wording “shall” from this Directive implies an obligation upon states.  

The Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 
establishing minimum standards on the rights, support and protection of victims of crime also 
contains one provision regarding the access to legal aid at its article 13: “Member States shall 
ensure that victims have access to legal aid, where they have the status of parties to criminal 
proceedings. The conditions or procedural rules under which victims have access to legal aid shall 
be determined by national law”. If we were to compare this article 13 with the article 12 of the 
Directive 2011/36/EU mentioned above, it is more than clear that the protection granted by it is 
stronger, taking into consideration the fact that Directive 2012/29/EU only gives access to legal 
aid if the victim is a party to criminal proceeding.  

And now, turning to the framework addressing the status and situation of refugees, The Directive 
2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards 
for the qualification of third-country nationals or stateless persons as beneficiaries of 
international protection, for a uniform status for refugees or for persons eligible for subsidiary 
protection, and for the content of the protection granted (lays down criteria for applicants for 
international protection to qualify for refugee or subsidiary protection status, and sets out rights 
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conferred to beneficiaries of international protection) provides at its article 22 the following: 
“Member States shall provide beneficiaries of international protection, as soon as possible after 
refugee status or subsidiary protection status has been granted, with access to information, in a 
language that they understand or are reasonably supposed to understand, on the rights and 
obligations relating to that status”. The Directive only addresses the access to information, but 
it does not have any provision whatsoever on legal assistance.  

Also, according to the Regulation (EU) 516/2014 of the European parliament and of the Council 
of 16 April 2014 establishing the Asylum, Migration and Integration Fund12, article 9 (1) c.: “the 
Fund shall support, in particular, the following actions focusing on third-country nationals who 
are residing legally in a Member State or, where appropriate, who are in the process of acquiring 
legal residence in a Member State: (…) providing advice and assistance in areas such as housing, 
means of subsistence, administrative and legal guidance, health, psychological and social care, 
child care and family reunification;”. Although the wording “legal guidance” might seem a bit 
unclear, we consider it is a step forward to the protection of refugees, emphasizing the role of 
civil society actors. 

Moving on to Dublin Regulation, article 27 (Remedies) stipulates that for the purposes of appeals 
against, or reviews of transfer decisions: (6) “Member States shall ensure that legal assistance is 
granted on request free of charge where the person concerned cannot afford the costs involved. 
Member States may provide that, as regards fees and other costs, the treatment of applicants 
shall not be more favorable than the treatment generally accorded to their nationals in matters 
pertaining to legal assistance (..) Legal assistance shall include at least the preparation of the 
required procedural documents and representation before a court or tribunal and may be 
restricted to legal advisors or counsellors specifically designated by national law to provide 
assistance and representation”. 

Directive 2013/32/EU of the European parliament and of the Council on common procedures for 
granting and withdrawing international protection also proves itself extremely useful with its 
provisions on legal assistance. What is extremely interesting is the fact that the directive refers 
to UNHCR13, providing that asylum applicant should not be denied the opportunity to 
communicate with UNHCR offering legal advice or other counselling to applicants in accordance 
with the law of the Member State concerned. According to article 20 of the Directive: “(1) 
Member States shall ensure that free legal assistance and representation is granted on request in 
the appeals procedures provided for in Chapter V. It shall include, at least, the preparation of the 
required procedural documents and participation in the hearing before a court or tribunal of first 
instance on behalf of the applicant. (2). Member States may also provide free legal assistance 
and/or representation in the procedures at first instance provided for in Chapter III”. At a close 
look of the wording of this article we notice that will the legal assistance and representation is 
mandatory for appeals, it is only a possibility for first instance. If we were to ask ourselves what 

                                                           
12 REGULATION (EU) No 516/2014 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 16 April 2014 
establishing the Asylum, Migration and Integration Fund, amending Council Decision 2008/381/EC and repealing 
Decisions No 573/2007/EC and No 575/2007/EC of the European Parliament and of the Council and Council Decision 
2007/435/EC, J.O L 150/168, 20.5.2014 
13 Article 12 of the Directive 



6 
 

is the reasoning for EU legislation requiring Member States to provide for making such assistance 
available on request only during appeal procedures, we believe that maybe the provision of legal 
assistance in first instance is typically contingent upon availability of resources and this is why it 
is left at the discretion of Member States. 

Directive 2013/33/EU of the European parliament and of the Council laying down standards for 
the reception of applicants for international protection, while not as rich on provisions on legal 
assistance as Directive 2013/32/EU, comes to offer some guarantees only in the case of detained 
applicants: 9.(4) ” Detained applicants shall immediately be informed in writing, in a language 
which they understand or are reasonably supposed to understand, of the reasons for detention 
and the procedures laid down in national law for challenging the detention order, as well as of 
the possibility to request free legal assistance and representation”. 

Legal assistance and representation seem to be a necessary condition for refugees and human 
trafficking victims for their effective protection of rights, both when applying for asylum/asylum 
procedures and taking part in criminal proceedings or even when requiring compensation. One 
of the main challenges EU countries face in the area of legal assistance and representation might 
be, we consider, the insufficiency of human and financial resources and this is why civil society 
actors have a key role in providing legal assistance, oftentimes making use of available EU 
funding, such as the Asylum Migration and Integration Fund, that we already mentioned in the 
present paper. Although the provisions of the instruments we have addressed seem to be a bit 
lacunary and also there are no provisions addressing altogether the legal assistance for refugees 
victims of human trafficking, we believe that interpreting these documents and applying them 
together might lead to a strong protection.  

 


