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Fundamental rights, as part of the notion of human rights, lato sensu, are those rights of citizens 
that are essential for their physical existence, for their material and intellectual development, as 
well as for ensuring their active participation in state leadership. 

In other words, fundamental rights are those subjective rights of citizens, essential for their life, 
freedom and dignity, indispensable for the free development of the human personality, rights 
established by the Constitution and guaranteed by the Constitution and laws, at national level, 
and by treaties, conventions and charters, at a supranational plan. 

Fundamental rights and freedoms have been protected and respected at the autonomous level 
of the European Union since the 1970s, initially through a single instrument of protection: the 
case law of the Court of Justice of the European Union (hereinafter “The Court” or "CJEU "). In 
this respect, the protection of fundamental rights has gradually developed since the German case 
of Stauder1, where, after much hesitation and the need to ground the supremacy and primacy of 
European Union (EU) law over national law, the Court decided to include the rights and 
fundamental freedoms among the general principles of Union law, the observance of which is 
ensured by it. 

The Charter of Fundamental Rights of the European Union (hereinafter “the Charter” or “CDF”): 

 represents a true catalog of fundamental rights and freedoms 

                                                           
1 CJEU, case Erich Stauder/Mun. Ulm 01 Sozialamt, Rec. 1969, p. 419 

http://curia.europa.eu/juris/showPdf.jsf?text=&docid=87844&pageIndex=0&doclang=FR&mode=lst&dir=&occ=first&part=1&cid=3244280


  is a document adopted at the level of the European Union 

 currently has binding legal force, being incorporated into the Treaty on European Union, 
as revised by the Treaty of Lisbon (signed on 13 December 2007, entered into force and 
taking effect on 1 December 2009) 

 comprises 50 rights and freedoms  

With regards to its structure, the Charter comprises 54 articles grouped under 6 headings (plus a 
seventh one, regulating aspects of the application and interpretation of the Charter), 
representing the essential values of the European Union: Dignity, Freedoms, Equality, Solidarity, 
Citizens' rights, Justice 

In terms of content, the CDF brings together both civil and political rights (such as the right to 
life; the right to the integrity of the person; the prohibition of torture and inhuman or degrading 
treatment or punishment; the prohibition of slavery and forced labor; the right to liberty and 
security, respect for private and family life, freedom of thought, conscience and religion, freedom 
of expression, the right to property, etc.), as well as rights in the category of economic, social and 
cultural rights (eg the right to education, freedom to conduct a business, the rights of the child, 
the rights of the elderly, the right of workers to information and consultation within the 
undertaking, the right to bargain and to take collective action, etc.). 

 

Another important aspect that should be mentioned, is represented by the relation between the 
Charter and the European Convention on human rights2. It should thus be noted that all EU 
Member States are also States Parties to the European Convention on Human Rights. In this 
context, the issue of the relationship between the CDF and the European Convention on Human 
Rights has been raised. In order to avoid a non-uniform interpretation and application of the 
fundamental rights and freedoms enshrined in both texts, a number of mechanisms have been 
put in place which, in theory, would ensure a coherence of the European vision on these rights 
and freedoms: 

 explicit mention of the European Convention on Human Rights as a source of inspiration 
(and interpretation) of the Charter of Fundamental Rights, in its Preamble 

 the rule of interpretation provided by art. 6 par. 3 of the Treaty on European Union: "(3) 
Fundamental rights, as guaranteed by the European Convention for the Protection of 
Human Rights and Fundamental Freedoms and as they result from the constitutional 
traditions common to the Member States, shall constitute general principles of Union 
law". 

 the rule of interpretation provided by art. 52 par. 3 of the Charter:  "(3) in so far as this 
Charter contains rights which correspond to rights guaranteed by the Convention for the 
Protection of Human Rights and Fundamental Freedoms, the meaning and scope of those 

                                                           
2 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as 
amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5, available at: 
https://www.refworld.org/docid/3ae6b3b04.html 
 



rights shall be the same as those laid down by the said Convention. This provision shall 
not prevent Union law providing more extensive protection”. 

Article 51 of the Charter of Fundamental Rights of the European Union represents the main 
provision as regards to its scope and field of application: 

1. The provisions of this Charter are addressed to the institutions, bodies, offices and agencies of 
the Union with due regard for the principle of subsidiarity and to the Member States only when 
they are implementing Union law. They shall therefore respect the rights, observe the principles 
and promote the application thereof in accordance with their respective powers and respecting 
the limits of the powers of the Union as conferred on it in the Treaties. 

2. The Charter does not extend the field of application of Union law beyond the powers of the 
Union or establish any new power or task for the Union, or modify powers and tasks as defined in 
the Treaties3. 

It results from this article presented above that CDF has a limited scope, which fundamentally 
differentiates it from other international instruments that protect fundamental rights, such as 
the European Convention on Human Rights. These tools are intended to apply in all cases, while 
the CDF applies only in certain situations. 

Member State authorities, including courts, have an obligation to implement the Charter when 
implementing EU law. Civil society and human rights defenders play a key role in raising 
awareness of the rights enshrined in the Charter and in ensuring that all citizens can effectively 
enjoy these rights. Effective protection of fundamental rights cannot exist without civil society 
organizations and dynamic human rights defenders. 

In this regard, civil society organizations active in the field of fundamental rights, national human 
rights institutions and equality bodies play a key role in raising public awareness of the rights 
enshrined in the Charter and in ensuring their effective implementation in practice. National 
judges also play a key role in respecting fundamental rights. The European Union Agency for 
Fundamental Rights found that national courts continued to refer to the Charter in 20184, in 
particular in the following areas: asylum and migration, data protection and judicial cooperation 
in criminal matters. 

U.E. institutions, bodies, offices and agencies must comply with the European Convention on 
Human Rights5, the Charter and the Treaty on European Union6 in all their actions, and cases of 
non-compliance can be brought before the Court of Justice of the EU. 

                                                           
3 https://fra.europa.eu/en/eu-charter/article/51-field-application  
4 https://fra.europa.eu/en/publication/2018/challenges-facing-civil-society-orgs-human-rights-eu  
5 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as 
amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5, available at: 
https://www.refworld.org/docid/3ae6b3b04.html 
6 European Union, Treaty on European Union (Consolidated Version), Treaty of Maastricht , 7 February 1992, Official 
Journal of the European Communities C 325/5; 24 December 2002, available at: 
https://www.refworld.org/docid/3ae6b39218.html 

https://fra.europa.eu/en/eu-charter/article/51-field-application
https://fra.europa.eu/en/publication/2018/challenges-facing-civil-society-orgs-human-rights-eu


In this regard, it is noteworthy that in the EU institutions. a culture of fundamental rights has 
developed over the last decade. Political decision-makers are increasingly aware of the 
importance of ensuring that their initiatives7 are in line with the CDF. Since the entry into force 
of the Charter, the EU has adopted a number of initiatives that directly promote and protect the 
fundamental rights of citizens set out in the Charter. References to the CJEU have also increased 
since 2010. However, efforts must continue in the context of a strong EU political agenda. to 
promote and protect fundamental rights. 

As art. 51 para. (1) CDF, the Charter is addressed to the Member States when they "implement" 
Union law. Thus, in these situations, the Charter will be binding upon Member States concerned, 
and its provisions may be invoked before national courts in order to comply with them. The 
judgment of the CJEU in Fransson case8, unequivocally stated that there are no sections of 
European Union law in which the Charter does not apply. 

 

Direct effect of the Charter 

The conditions laid down by the CJEU for the provisions of the EU Treaties to have direct effect 
are as follows: a provision of the Treaty is recognized as having direct effect provided that it is 
intended to confer rights to individuals and is sufficiently clear, precise and unconditional. 

 Consequently, the direct effect of a provision of the EU Treaties must be assessed in concrete 
terms, in relation to each rule, depending on whether or not the conditions of clarity, precision 
and unconditionality imposed by the jurisprudence of the CJEU are met. 

Direct effect can be: 

 vertical (may be invoked in disputes against state authorities or public institutions) 

 horizontal (may be invoked in disputes between individuals) 

 

Given that the provisions of the Charter have the same legal value as the EU Treaties, it follows 
that its provisions will be able to produce direct effects under the same conditions set by the 
CJEU for the EU Treaties. Thus, according to the jurisprudence of the CJEU on the direct effect of 
the provisions of the EU Treaties, a provision of the Charter will have direct effect, if it can confer 
individual rights on individuals and if it is sufficiently clear, precise and unconditional. 

The conditions of clarity and precision refer to the content of the rule being assessed in the light 
of the direct effect, which should be sufficiently clear so as not to give rise to interpretations as 
to the extent of the right conferred to individuals and the nature of the rule to be unconditional,  

                                                           
7 Presented in section 2.1. "Promotion and protection of fundamental rights" in the Commission's annual reports on 

the application of the Charter, available at https://ec.europa.eu/info/aid-development-cooperation-fundamental-

rights/your-rights-eu/eu-charter-fundamental-rights/application-charter/annual-reports-application-charter_ro. 
8 CJEU, case C-617/10, Fransson, par. 19 – 20. 

 



refers to its ability not to be subject, in terms of its implementation or effect, to the intervention 
of acts adopted by Member States or the EU institutions. 

 The ability of the CDF provisions to produce direct effects under the same conditions recognized 
by the CJEU case law for the EU Treaties was first suggested by the CJEU in the Association de 
Médiation Sociale case9, in its judgment of 15 January 2014, which stated that, for for a provision 
of the CDF to be able to produce direct effects, including horizontal, and to be invoked before a 
court in a dispute between individuals, it is necessary that the right provided by the CDF be 
sufficient in itself to confer on individuals a subjective right which can be invoked as such, without 
the need for additional detailed regulations by other provisions of EU or national law 

Although in this case the CJEU did not expressly recognize the direct effect of the provisions of 
the Charter, this judgment is emblematic because it does not rule out the possibility that the 
Charter provisions have direct (including horizontal) effect 

The fact that the provisions of the Charter may, in certain situations, have direct effects also 
follows from the judgment of the CJEU in Kücükdeveci10, in which the Court found that the 
principle of non-discrimination on grounds of age, enshrined in Art. 21 para. (1) of the CDF, is 
sufficient in itself to confer individuals a subjective right which can be invoked as such before a 
court, and may be used by national courts in disputes between individuals, in order to exclude 
from application, the national law which is not in accordance with EU law 

Thus, in the Glatzel11 and Milkova12 cases, the CJEU pointed out that certain provisions of the 
CDF, which have sufficient content in themselves to confer a subjective right on individuals, 
should have a direct vertical effect (against the authorities of the Member States), such as the 
case of the principle of equal treatment and non-discrimination provided by art. 20 and art. 21 
of the CDF. 

Subsequently, in its judgments in Egenberger13, Cresco Investigation14, the CJEU also recognized 
the direct horizontal effect of CDF provisions (the possibility of invoking CDF rights in disputes 
between individuals) which are in themselves sufficient to confer on individuals a right which to 
be invoked as such in litigation between individuals in a field governed by European Union law, 
but fully enshrining the principle of the direct horizontal effect of the provisions of the CDF only 
in the judgment in Max Planck15. 

It results thus that the conditions established by the CJEU for a CDF provision to produce direct 
effects, both vertical and horizontal, are the following: 

                                                           
9 CJUE, Case C-176/12, Association de Médiation Sociale. 
10CJEU, case C-555/07, Kücükdeveci 
11 CJEU, case C-356/12, Glatzel, par. 43. 
12 CJEU, case C-406/15, Milkova, par. 55,64. 
13 CJEU, case C-414/16, Egenberger, par. 76-79. 
14 CJEU, case C-193/17, Cresco Investigation, par. 76 -77. 
15 CJEU, case  C-569/16 și C-570/16, Bauer, par. 84-86. 

 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=152650&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=12621990
http://curia.europa.eu/juris/document/document.jsf?text=&docid=201148&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2317058


- the provision in the CDF must have a mandatory content; 

- the provision of the CDF must be unconditional, being sufficient in itself to confer to individuals 
a right which may be relied on as such in a dispute. 

Primacy of the Charter 

In addition to the principle of direct effect, another principle that must be taken into account and 
respected in the application of the CDF provisions is the principle of the priority/primacy of EU 
law over the domestic law of the Member States, according to which, in case of conflict between 
EU law and a domestic law, the former always has priority, regardless of the legal force of the 
internal rule or the moment of adoption of the internal rule. 

 
Given that the provisions of the CDF have the same legal value as the EU Treaties, it follows that 
the principle of priority of the provisions of the EU Treaties over the contrary provisions of the 
domestic law of the Member States, enshrined in CJEU case law, will also apply for the provisions 

of the CDF. 

This was expressly enshrined by the CJEU in direct reference to the provisions of the CDF in the 
Bauer case: 

“Article 31(2) of the Charter therefore entails, in particular, as regards the situations falling within 
the scope thereof, first, that the national court must disapply national legislation such as that at 
issue in the main proceedings pursuant to which the death of a worker retroactively deprives him 
of his entitlement to paid annual leave acquired before his death, and, accordingly, his legal heirs 
of the entitlement to the allowance in lieu thereof by way of the financial settlement of those 
rights, and, second, that employers cannot rely on that national legislation in order to avoid 
payment of the allowance in lieu which they are required to pay pursuant to the fundamental”16 
right guaranteed by that provision. 

                                                           
16 CJEU, case C-569/16 and C-570/16, Bauer, CJUE, par. 86. 


